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ARGUMENT 
POINT I 
THE PETITION FOR WRIT OF CERTIORARI WAS FILED 
IN A TIMELY FASHION UNDER THE COMPUTATION AND 
ENLARGEMENT OF TIME PROVISIONS OF RULE 22 OF 
THE RULES OF THE UTAH SUPREME COURT. 
In his brief opposing Rocky Mountain's Petition for Writ of 
Certiorari, Mr. Smith correctly asserts a timely notice of appeal 
is jurisdictional. Nelson v. Stoker, 669 P.2d 390, 392 (Utah 
1983). However, he asserts incorrectly that Rocky Mountain's 
Petition for Writ of Certiorari was not timely. The provisions of 
Rule 22(d) of the Rules of the Utah Supreme Court add three (3) 
additional days to the period during which a party is required or 
permitted to do an act after service of a paper upon him by mail. 
Exhibit B of the Appendix to Rocky Mountain's Petition for 
Writ of Certiorari, establishes that the order denying Rocky 
Mountain's Petition for Rehearing was served by mail. (Petition 
at 32). As a result, the filing deadline, as outlined in Rule 45 
of the Rules of the Utah Supreme Court and adjusted by Rule 
22(d), is "within 33 days after the entry of the decision by the 
Court of Appeals." Based upon Mr. Smith's own calculations, the 
filing of the Petition for Writ of Certiorari, within thirty-two 
(32) days after entry of the decision by the Court of Appeals, is 
timely. 
If this court were to adopt the computation of time proposed 
by Mr. Smith, it would become apparent that not only was Rocky 
Mountain's Petition for Writ of Certiorari untimely, its Petition 
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for Rehearing was a l s o u n t i m e l y . The Court of Appea ls ' i n i t i a l 
d e c i s i o n was f i l e d February 8, 1989. Copies of the Opinion were 
served upon counsel by m a i l . ( P e t i t i o n a t 2 9 ) . Rocky Mounta in ' s 
P e t i t i o n for Rehearing was f i l e d F e b r u a r y 24 f 1989 . A l though 
Rule 35 of the Rules of the Utah Court of Appeals r e q u i r e s t h a t a 
P e t i t i o n for Rehearing be f i l e d wi th in fou r t een (14) days a f t e r 
e n t r y of the d e c i s i o n of the Court of Appeals , Rule 22(d) of the 
Rules of the Court of Appea ls , which reads e x a c t l y the same a s 
Rule 22(d) of t h e Ru les of t h e Utah Supreme C o u r t , a d d s an 
a d d i t i o n a l t h r e e (3) days in t h e event of s e r v i c e by m a i l . While 
t h e C o u r t of A p p e a l s d e n i e d Rocky M o u n t a i n ' s P e t i t i o n f o r 
Rehear ing in a r a t h e r summary f a s h i o n , i t i s c l e a r from t h e 
C o u r t ' s o rde r t h a t t he Court cons ide red the ma t t e r to be p r o p e r l y 
be fo re i t and gave no i n d i c a t i o n t h a t i t was wi thou t j u r i s d i c t i o n 
to c o n s i d e r t h e m a t t e r . ( P e t i t i o n a t 3 1 ) . For t h i s c o u r t to 
adopt an i n t e r p r e t a t i o n of Rule 22 t h a t d i f f e r s from the Court of 
Appea ls ' i n t e r p r e t a t i o n of Rule 22, when each r u l e r eads e x a c t l y 
t h e s a m e , would be g r o s s l y u n f a i r t o R o c k y M o u n t a i n . 
Fur the rmore , as t h i s c o u r t has n o t e d : 
. . . [ P ] o l i c y c o n s i d e r a t i o n s . . . r e c o g n i z e t h e 
d i f f i c u l t y of knowing when a judgment i s 
executed and docke ted . Under Utah law, t h e 
c o u r t has no o b l i g a t i o n to inform the p a r t i e s 
or t h e i r counse l when execu t ion and docke t ing 
have o c c u r r e d . We a re of the op in ion t h a t 
the ends of j u s t i c e w i l l b e s t be s e r v e d by 
hea r ing the case on the m e r i t s . 
Nelson v . S toke r , 669 P.2d 390, 393 (Utah 1983) . 
The c l e r k s of both the Utah Court of Appeals and the Utah 
Supreme Court have c l e a r i n s t r u c t i o n s not to r e c e i v e p e t i t i o n s 
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t h a t have been u n t i m e l y f i l e d . Ru le 35(d) of t h e R u l e s of t h e 
Utah C o u r t of A p p e a l s i n s t r u c t s t h a t a c l e r k s h a l l no t r e c e i v e an 
u n t i m e l y p e t i t i o n f o r r e h e a r i n g . Rule 45(b) of t h e Ru le s of t h e 
Utah Supreme Cour t s i m i l a r l y r e q u i r e s t h e c l e r k t o r e f u s e t o 
r e c e i v e a n y p e t i t i o n f o r a w r i t o f c e r t i o r a r i w h i c h i s 
j u r i s d i c t i o n a l l y o u t of t i m e . Under Mr. S m i t h ' s i n t e r p r e t a t i o n 
o f t h e r u l e s g o v e r n i n g t i m e f o r f i l i n g p e t i t i o n s fo r r e h e a r i n g 
and f o r w r i t o f c e r t i o r a r i , b o t h t h e c l e r k of t h e C o u r t o f 
A p p e a l s and t h e c l e r k of t h e U tah S u p r e m e C o u r t s h o u l d have 
r e j e c t e d Rocky M o u n t a i n ' s P e t i t i o n fo r R e h e a r i n g and P e t i t i o n f o r 
W r i t o f C e r t i o r a r i r e s p e c t i v e l y . In each c a s e , h o w e v e r , t h e y 
w e r e a c c e p t e d . F i n a l l y , and p e r h a p s m o s t i m p o r t a n t l y , t h e 
a u t h o r i t y c i t e d by Mr. Smi th g i v e s no i n d i c a t i o n t h e c o m p u t a t i o n 
of t i m e used by Rocky Mounta in was i m p r o p e r . 
POINT I I 
THE ISSUES RAISED BY ROCKY M O U N T A I N ' S 
PETITION ARE WELL WITHIN THE SCOPE OF RULE 
43 OF THE RULES OF THE UTAH SUPREME COURT. 
The i s s u e s and a r g u m e n t s r a i s e d in Rocky M o u n t a i n ' s P e t i t i o n 
a s s e r t t h e C o u r t of A p p e a l s h a s d e c i d e d q u e s t i o n s of S t a t e o r 
F e d e r a l law in a way t h a t i s in c o n f l i c t w i t h d e c i s i o n s of t h e 
Supreme C o u r t . Those c o n f l i c t s i n c l u d e t h e f o l l o w i n g . F i r s t , 
t h i s c o u r t h a s r e a s o n e d t h a t i n o r d e r t o j u s t i f y e x c u s i n g 
p e r f o r m a n c e unde r a c o n t r a c t and a l l o w i n g r e c o v e r y of d a m a g e s , a 
s u b s t a n t i a l b r e a c h w h i c h f o r c e s t h e o t h e r p a r t y o u t of t h e 
t r a n s a c t i o n by r e n d e r i n g i t i m p o s s i b l e f o r him t o p e r f o r m m u s t 
have o c c u r r e d . F leming v . F l e m i n g - F e l t Co., 7 Utah 2d 2 9 3 , 323 
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P.2d 712, 716 (1958) . In r e l i a n c e upon t h a t h o l d i n g , the Court 
of Appeals has excused Mr. Smi th ' s performance d e s p i t e the f a c t 
t h e t r i a l c o u r t c o n c l u d e d Rocky M o u n t a i n ' s b r e a c h " d i d no t 
comple te ly f r u s t r a t e and p reven t [Mr. Smi th ' s p e r f o r m a n c e ] . . . . " 
Since t h i s c o u r t ' s r u l i n g r e q u i r e s p r e v e n t i o n of performance to 
j u s t i f y excusa l of the same and recovery of damages, the Court of 
Appeals ' d e c i s i o n c o n f l i c t s wi th t h i s c o u r t ' s d e c i s i o n . 
Second, Rocky Mountain a s s e r t s t h a t in awarding the s tock as 
damages t o Mr. Smith the Court of Appeals aga in has decided a 
q u e s t i o n of S t a t e or F e d e r a l law t h a t i s in c o n f l i c t w i t h a 
d e c i s i o n of t h i s c o u r t . This c o u r t has c l e a r l y s t a t e d "no award 
of damages should be based on mere s p e c u l a t i o n or c o n j e c t u r e . " 
Robinson v . Hre inson , 17 Utah 2d 261 , 409 P.2d 121 , 125 (1965) . 
Fu r the rmore , "a judgement cannot be based on mere s p e c u l a t i o n . " 
Monter v . Kra t ze r s S p e c i a l t y Bread Company, 29 Utah 2d 18, 504 
P.2d 40, 43 (1972) . In t h i s d i s p u t e , the t r i a l c o u r t found i t 
" s p e c u l a t i v e on t h e p a r t of t h e c o u r t to de te rmine t h a t [Mr. 
Smith] could have performed, g iven the chance he b e l i e v e d he was 
p r e v e n t e d , by B u r r , from h a v i n g . " (R.310) Desp i t e the t r i a l 
c o u r t ' s f i n d i n g , the Court of Appeals r e n d e r e d judgment based 
upon p e r f o r m a n c e ( p e r f o r m a n c e t h e t r i a l c o u r t c o n c l u d e d was 
s p e c u l a t i v e ) and thus awarded a judgment and damages based upon 
m e r e s p e c u l a t i o n . C l e a r l y , t h e C o u r t of A p p e a l s ' r u l i n g 
c o n f l i c t s with d e c i s i o n s of t h i s c o u r t . 
F i n a l l y , Sec t ion C of Rocky Mounta in ' s p e t i t i o n contends i t 
i s t h e p r o v i n c e of t h e t r i a l c o u r t to f ind t h e f a c t s , t h e 
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A p p e l l a t e C o u r t m u s t v i e w t h e e v i d e n c e in t h e l i g h t most 
f avo rab l e to the p r e v a i l i n g p a r t y f and judgment w i l l be aff i rmed 
where the f i n d i n g s of f a c t a r e s u b s t a n t i a t e d by the e v i d e n c e . In 
r e v e r s i n g t h e t r i a l c o u r t , w i t h o u t any c o n c l u s i o n t h a t t h e 
e v i d e n c e f a i l e d to suppor t the t r i a l c o u r t ' s f i n d i n g s of f a c t , 
the Court of Appeals has improper ly invaded the p rov ince of the 
t r i a l c o u r t which c l e a r l y c o n f l i c t s wi th the d e c i s i o n s of t h i s 
c o u r t as o u t l i n e d in Sec t ion C of Rocky Mounta in ' s p e t i t i o n . 
CONCLUSION 
Rocky Mountain believes the remaining arguments raised in 
Mr. Smith's brief opposing the Petition for Writ of Certiorari 
are adequately addressed in the original petition. As noted in 
this Reply, Rocky Mountain's Petition is timely and raises issues 
within the scope of Supreme Court rule 43 governing review by 
Writ of Certiorari. 
Rocky Mountain respectfully requests that its Petition be 
granted for the purpose of making the Court of Appeals1 decision 
consistent with prior decisions of this court. 
Respectfully submitted this // - day of May, 1989. 
Robert S. Young 
Attorney for P4tition<£r 
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CERTIFICATE OF DELIVERY AND MAILING 
I hereby certify that ten (10) copies, including the 
original, of the above and forgoing Reply to Brief in Opposition 
to the Petition of Rocky Mountain Helicopters for Writ of 
Certiorari were filed with the Clerk of the Utah Supreme Court 
and four (4) true and correct copies were furnished by mail to 
Robert M. McDonald, Esq. and Suzanne Benson, Esq., McDonald & 
Bullen, American Plaza III, 47 West Second South, Suite 450, Salt 
Lake City, Utah 84101, this /!& day of May, 1989. 
^r&TZr 
Robert S. Young 
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